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Applicable law:

91-A:1-a—definitions.

III. “Governmental records” means any information created, accepted, or obtained by, or on behalf of, any public body, or a quorum or majority thereof, or any public agency in furtherance of its official function.

IV. “Information” means knowledge, opinions, facts, or data of any kind and in whatever physical form kept or maintained, including, but not limited to, written, aural, visual, electronic, or other physical form.

91-A:4—minutes and records available for public inspection. 

I. Every citizen during the regular or business hours of all public bodies or agencies, and on the regular business premises of such public bodies or agencies, has the right to inspect all governmental records in the possession, custody, or control of such public bodies or agencies, . . .  and to copy and make memoranda or abstracts of the records or minutes so inspected . . . .

III-b. A governmental record in electronic form shall no longer be subject to disclosure pursuant to this section after it has been initially and legally deleted. For purposes of this paragraph, a record in electronic form shall be considered to have been deleted only if it is no longer readily accessible to the public body or agency itself. The mere transfer of an electronic record to a readily accessible "deleted items'' folder or similar location on a computer shall not constitute deletion of the record.

IV.  Each public body or agency shall, upon request for any governmental record reasonably described, make available for inspection and copying any such governmental record within its files when such records are immediately available for such release.

V. "Public agency'' means any agency, authority, department, or office of the state or of any county, town, . . . or other political subdivision.

1.  Start polishing your resume.  Clearly, a town manager is a an “authority” of the town and therefore a public agency. Thus, the town manager’s e-mails are governmental records and must be made available upon request.

2.  Probably not. You might try arguing that a town administrator is not a public agency because he or she has no statutory authority, but given the courts’ practice of construing disclosure provisions broadly, you would almost certainly lose.

3.  No.  You are still a public agency, and the e-mails are still within your possession. You cannot avoid the law by keeping records off-site.

4.  First, you could have chosen not to respond to any of the selectmen’s e-mails. If that was unavoidable, you could have simply deleted all of the sent and received e-mails immediately. For e-mails or other correspondence that are “transitory,” there is no requirement that they be retained for any period. It's permissible to delete them, and, once deleted, they are not subject to disclosure. However, make sure you empty your “deleted items” folder, because items in that folder remain subject to disclosure. See RSA 91-A:4, III-b.



Scenario 2 answers

Applicable law:

91-A:1-a—definitions.

III. “Governmental records” means any information created, accepted, or obtained by, or on behalf of, any public body, or a quorum or majority thereof, or any public agency in furtherance of its official function.

IV. “Information” means knowledge, opinions, facts, or data of any kind and in whatever physical form kept or maintained, including, but not limited to, written, aural, visual, electronic, or other physical form.

1.  You have no obligation. The planning office is obviously a public agency, so your records are governmental records and must be available for public inspection.  However, “governmental records” are defined as “information” created, accepted, or obtained by a public agency, and “information” is defined as knowledge, opinions, facts, or data in physical form. You have knowledge about the Livergood property, but it is not in physical form. The public is not entitled to information that exists only in your head.

2.  Yes, you must turn over the calendar. It clearly constitutes information in physical form that was created in furtherance of your official function. However, you can redact any personal information on the calendar, as that information was not created “in furtherance of your official function.”

3.  You probably have to show him the plan—but get legal advice first. Again, it is information in physical form, received by a public agency in furtherance of its official function. True, it is stamped “confidential,” and there is an exemption in section 5 of the law for “confidential information.” However, whether information is confidential for purposes of public disclosure is a question of law that requires a balancing of privacy interests against the interest in public disclosure. Someone who provides information to a public agency cannot protect it from disclosure simply by labeling it “confidential.” Otherwise, people could arbitrarily prevent disclosure of all kinds of information.

Disclosing the preliminary subdivision plan will be an unpopular action with Pillage & Byrne, and you actually could get into some serious trouble if you are determined to have disclosed confidential information—so you are strongly encouraged to call your town’s legal counsel or the LGC legal staff for backup on the decision.





Scenario 3 answers

Applicable law:

91-A:2—meetings open to public.
 
I. For the purpose of this chapter, a “meeting” means the convening of a quorum of the membership of a public body, . . . whether in person, by means of telephone or electronic communication, or in any other manner such that all participating members are able to communicate with each other contemporaneously, . . . for the purpose of discussing or acting upon a matter or matters over which the public body has supervision, control, jurisdiction, or advisory power. . . .  A chance, social, or other encounter not convened for the purpose of discussing or acting upon such matters shall not constitute a meeting if no decisions are made regarding such matters. “Meeting” shall also not include: 
       . . .  
       (b) Consultation with legal counsel . . . .

91-A:2-a—communications outside meetings.

 I. Unless exempted from the definition of "meeting'' under RSA 91-A:2, I, public bodies shall deliberate on matters over which they have supervision, control, jurisdiction, or advisory power only in meetings held pursuant to and in compliance with the provisions of RSA 91-A:2, II or III. 

 II. Communications outside a meeting, including, but not limited to, sequential communications among members of a public body, shall not be used to circumvent the spirit and purpose of this chapter as expressed in RSA 91-A:1.

1.  The attendance of the entire board at the workshop does not constitute a “meeting.” Yes, you are convening a quorum of a public body, but you are not doing so for the purpose of discussing matters over which the board has jurisdiction. It is an educational session, not a meeting to discuss specific issues the board is dealing with.

However, you do need to make sure you don’t turn it into a meeting. Confine your discussions with the other two selectmen to the subject matter you’re learning about—don’t talk to them about how it might apply to specific matters before the board.

2.  Paul is right to be concerned, but if you behave yourselves in the car, there is nothing wrong with carpooling. You must avoid talking about matters over which the board has jurisdiction, because once you do that, you’ve violated the law.

3.  Yes, it is permissible. LGC attorneys provide legal services to member municipalities and are considered their legal counsel for the limited purposes of the specific issues they are asked to address. If the selectmen are soliciting legal advice, it is expressly exempted from the definition of a meeting.

4.  No, he does not get in. Yes, the Supreme Court has held that LGC is subject to the RTK law, but being subject to the law does not mean everything you do is open to the public. Meetings of LGC’s board of directors and committees of the board must be open to the public, and LGC’s records are subject to public disclosure—but there is no right of the public to attend trainings provided by a public entity. If there were, anyone would have a right to take classes at UNH or attend training at the police academy.

5.  Yes, there is a problem. You can quibble about whether an e-mail discussion is “contemporaneous,” but either (1) it is, in which case it constitutes a meeting that is required to be open to the public, or (2) it is not, in which case it is not a “meeting,” but the board has been deliberating outside a meeting, in violation of 91-A:2-a.

If the other selectmen had not replied to your e-mail, there would be no problem. Your e-mail would be a governmental record that is subject to public disclosure, but there would be no violation of the law. 



Scenario 4 answers

Applicable law:

91-A:2, II.  Minutes of all such meetings . . . shall be promptly recorded and open to public inspection not more than 5 business days after the meeting,

91-A:4, II.  After the completion of a meeting of a public body, every citizen, during the regular or business hours of such public body, and on the regular business premises of such public body, has the right to inspect all notes, materials, tapes, or other sources used for compiling the minutes of such meetings, and to make memoranda or abstracts or to copy such notes, materials, tapes, or sources inspected . . . .

1.  You win. There is no obligation to post minutes of a meeting in a particular place. The law requires only that they be “open to public inspection.”

2.  Gary wins. The minutes, even if still in draft form, must be open to public inspection within five business days. There are no excuses. 

3.  Gary wins. See above.  

There is an exemption under 91-A:5, VIII, for “notes or other materials made for personal use that do not have an official purpose, including but not limited to, notes and materials made prior to, during, or after a governmental proceeding.”  However, your tape was not made for “personal use,” and in any event is clearly within the disclosure requirement of 91-A:4, II.

4.  You win. Again, there is no requirement to post the minutes. Of course, it’s probably a good idea, just to keep people from bothering you.

5.  Gary wins.  (And you could lose big.)  Ordinarily, it is legally permissible to destroy draft minutes and tapes after the minutes have been approved and put in final form, see Brent v. Paquette, 132 N.H. 415, 420 (1989) (although it is a better practice to keep them in case you need them for future reference).  So you could have legally destroyed the draft and the tape—except that at the time you did so, you knew that they were the subject of a Right-to-Know Law request.

RSA 91-A:9 states, “A person is guilty of a misdemeanor who knowingly destroys any information with the purpose to prevent such information from being inspected or disclosed in response to a request under this chapter. If a request for inspection is denied on the grounds that the information is exempt under this chapter, the requested material shall be preserved for 90 days or while any lawsuit pursuant to RSA 91-A:7-8 is pending.”

You probably did not destroy the draft and record over the tape specifically to prevent them from being inspected, but you did deny the request based on a claimed exemption.  Never destroy a record once it has been requested, until it’s clear that the request has been resolved!
Scenario 5 answers

Applicable law:  RSA 91-A:3, entire section.

1.  Failure to cite a specific basis for going into non-public session. Although certain personnel issues are proper subjects of non-public session, it is not sufficient to cite “personnel matters” as a reason for going into non-public session. You must cite the specific exemption under RSA 91-A:3, II for entering non-public session. As to personnel matters, this might include 91-A:3, II(a)—dismissal, promotion, compensation, discipline, or investigation of charges against a public employee—or II(b)—hiring of a public employee.

2.  Improper purpose for entering non-public session. The actual reason for entering non-public session—appointing someone to fill a vacancy on the board—is not a permitted purpose. A selectman is not a “public employee.” Choosing someone to fill a vacancy, either on the board of selectmen or for any other elected office, is not a proper subject of non-public session.

3.  Improper vote on entering non-public session. A vote to enter non-public session must be a roll call vote. A show of hands is not sufficient.

4.  Improper vote to seal the minutes.  The minutes may be sealed only if, by a recorded two-thirds vote, “it is determined that divulgence of the information likely would affect adversely the reputation of any person other than a member of the public body itself, or render the proposed action ineffective, or pertain to terrorism.” No such determination was made here, or could have been made. The minutes in this case must be made available to the public within 72 hours.

5.  Possible illegal meeting.  How and when did Selectman White change his mind and decide to support Susan Brown to fill the vacancy? There certainly appears to have been some communication between him and the other two selectmen. If the three of them—constituting a quorum of the board—have been discussing this matter outside a public meeting, that is a violation. There is no smoking gun, but the circumstantial evidence is compelling.

6.  What about your objection to going into non-public session when it was not on the agenda? Answer:  That is not a problem. The Right-to-Know Law does not require the posting or use of an agenda, so the absence of an item from the agenda does not preclude taking action at the meeting (unless, of course, it is the kind of matter for which another law specifically requires the posting or publication of notice).

7.  What about Susan Brown’s presence in the non-public session?  Again, there is not necessarily anything illegal about this. The Right-to-Know Law does not prohibit a public body from allowing one or more non-members to be present during a non-public session, although presumably that should happen only when there is a legitimate reason for the non-member to be present.  Of course, this entire session was illegal for other reasons, as explained in paragraph 2—but Ms. Brown’s presence doesn’t constitute a separate violation.




Scenario 6 answers

Applicable law:

91-A:4—minutes and records available for public inspection. 

I. Every citizen during the regular or business hours of all public bodies or agencies, and on the regular business premises of such public bodies or agencies, has the right to inspect all governmental records in the possession, custody, or control of such public bodies or agencies, . . .  and to copy and make memoranda or abstracts of the records . . . .

IV.  Each public body or agency shall, upon request for any governmental record reasonably described, make available for inspection and copying any such governmental record within its files when such records are immediately available for such release. . . . If a computer, photocopying machine, or other device maintained for use by a public body or agency is used by the public body or agency to copy the governmental record requested, the person requesting the copy may be charged the actual cost of providing the copy, which cost may be collected by the public body or agency.

V. In the same manner as set forth in RSA 91-A:4, IV, any public body or agency which maintains governmental records in electronic format may, in lieu of providing original records, copy governmental records requested to electronic media using standard or common file formats in a manner that does not reveal information which is confidential under this chapter or any other law. If copying to electronic media is not reasonably practicable, or if the person or entity requesting access requests a different method, the public body or agency may provide a printout of governmental records requested, or may use any other means reasonably calculated to comply with the request in light of the purpose of this chapter as expressed in RSA 91-A:1.

1.  You are not required to honor a request for records that do not yet exist. The statute clearly contemplates providing access to documents that are currently available. Further, there is never an obligation to send records to anyone. See the next answer.

2.  You do not have to e-mail the records. The statute is clear that your obligation is to make them available for inspection and copying on the business premises of the public body or agency.

3.  You do not have to convert the records into electronic format. Your only obligation is to make available what you have. But if it’s not much work, why not accommodate her request?

4.  The law is actually unclear on this. The first and second sentences of 91-A:4, paragraph V, seem to leave a gap. An argument could be made that you can insist on providing paper copies. But, again, it is a much better idea to simply accommodate the request.

5.  Fine. She certainly has a right to use her own photocopier, as long as she doesn’t damage the documents.  So make sure it is a photocopier, not a shredder!


Scenario 7 answers

Applicable law:

91-A:3—nonpublic sessions.

I. (a) Public bodies shall not meet in nonpublic session, except for one of the purposes set out in paragraph II. . . .
       . . . . 
    
II. Only the following matters shall be considered or acted upon in nonpublic session:
       . . . . 
      
       (d) Consideration of the acquisition, sale, or lease of real or personal property which, if discussed in public, would likely benefit a party or parties whose interests are adverse to those of the general community.


YES, there is a problem!  The purpose of this exemption is to allow the board to exclude the interested party from discussions about buying or selling the property, so he doesn’t have the advantage of knowing exactly what the board is thinking. It does not allow the board to enter into private negotiations with the interested party, out of view of the public.

This scenario is exactly the kind of thing the Right-to-Know Law was designed to prevent. Although the language of RSA 91-A:3, II(d), read literally, may seem to authorize a non-public session in these circumstances, you need to think about the purpose of the law, not just the words.
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